
04-03998-0 UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Case No. 04-34439

Tanya L Peterson
and Randy M Peterson, Chapter 13 Case

Debtors,

OBJECTION BY E-Z OWN FINANCING, INC.  
TO CONFIRMATION OF CHAPTER 13 PLAN

WITH MEMORANDUM

TO:  Debtor(s) and other entities specified in Local Rule 9013-3. 

1. E-Z Own Financing, Inc., (the "Respondent") is the holder of a claim in the above case, and, by

its undersigned attorney, objects to confirmation of the proposed Chapter 13 Plan.

2. The petition commencing this Chapter 13 case was filed on July 30, 2004.  The Debtor(s) have

filed a Chapter 13 Plan which is scheduled for confirmation hearing on October 14, 2004 at 10:00

AM.

3. This objection arises under 11 U.S.C. §1324 and Fed. R. Bankr. P. 3015, and is filed under Fed.

R. Bankr. P. 9014 and Local Rules 3015-3, 9013-2, 9013-3.  Respondent objects to confirmation

of the proposed Plan and requests an order denying confirmation of the proposed Plan.

4. Respondent is the holder of a claim, and is thus a party in interest.     

5. The balance outstanding on the debt owed to Respondent by Debtor(s) is $3,264.03.

6. Respondent holds a perfected security interest in a Compaq computer and Sofa/loveseat (the

collateral).  Copies of Respondent's Contract evidencing the underlying transaction are attached

as Exhibit "A" .  The collateral is in the possession of the Debtor(s) herein.  The present market

value of the collateral on or about July 30, 2004 was $2,949.98.  Respondent's Contract provides

for interest on the balance at the rate of 27.130 percent per year.  



7. The Plan proposes that Debtor(s): (1) pay the Chapter 13 Trustee $ 250 per month, (2) keep

possession of the collateral, (3) allow Respondent to retain its lien on the collateral, and (4) pay

Respondent on its claim through the Trustee payments.  

8. The Plan includes Respondent's claim as an "Other Secured Claim  [§1325(a)(5)]" and values

Respondent's secured claim at $ 800, treating any claim amount in excess of that value as a

general unsecured claim and paying the secured claim value on a deferred payment basis.  

9. The Plan proposes payments to Respondent of $ 78 per month with payments beginning in month

April 2005 with interest at unstated percent per year for total payments of $897.  

10. The Plan is objected to on the following grounds

a. Valuation.  That the Plan does not provide adequate protection for Respondent's secured
claim as required in §361(1); the scheduled collateral value is substantially understated,
creating an unrealistically small secured claim value.

The Court must deny confirmation of a Plan that does not comply with the provisions of the

Bankruptcy Code or the Local Rules under §1325(a)(1).  Two of the crucial provisions regarding secured

claims are those of adequate protection under §361 and of valuation of collateral under §506.

Debtor(s) claim the collateral is worth $ 800.  

Respondent is experienced in the re-sale of used merchandise within the Twin Cities metro area

and other areas of Minnesota.  Based on such experience, the value is believed to be about $2949.98.

Debtor(s) propose to treat Respondent's claim as secured in the amount of $800  despite a

collateral value of $ 2,949.98.  The proposed lower valuation of Respondent's secured claim diminishes

the actual amount Respondent will receive from the Trustee in a composition Plan, diminishes the amount

of interest Respondent will receive on its claim pursuant to §506(b), and delays Respondent's claim being

paid in full.  Debtor(s)' proposal to treat Respondent's claim as secured for less than the N.A.D.A. retail

value is in violation of §506(a) and §361(1), and thus Respondent objects to this Plan pursuant to

§1325(a)(1) because the proposed Plan does not comply with the adequate protection requirements in the

Bankruptcy Code.



b. Delayed Adequate Protection.  That the Plan does not provide adequate protection for
Respondent's secured claim as required in §361(1); the proposed payments to Respondent
are delayed for 6 months or more, including pre-petition defaults, to pay administrative
expenses or other creditors, while the collateral continues to be used and depreciated by
the Debtor(s), to the detriment of Respondent without any compensation.

Under §1325(a)(1), the Court must deny confirmation of a plan that does not comply with the

provisions of the Bankruptcy Code or the Local Rules.

Chapter 13 Debtor(s) have, exclusive of the Chapter 13 trustee, certain rights and powers

enumerated in §363, regarding the use, sale, or lease of property, subject however to providing

appropriate adequate protection upon request of an affected entity.  See §1303 and §363(e). 

The Plan in this case provides for no payments to Respondent for the first 10 months.  There is a

pre-petition default in making payments since May 3, 2004.  Meanwhile the Plan proposes continuing use

of the collateral causing the collateral value to depreciate as a result of such use. The current normal rate

of depreciation is estimated at $75.00 per month. 

Although administrative expenses such as Debtor(s)s' attorneys fees have priority under §506,

nonetheless such delay in Respondent receiving adequate protection payments is not reasonable.  Since

the Plan does not provide adequate protection to Respondent, the Plan does not comply with the

requirements of §361 and §363 and is therefore not confirmable under §1325(a)(1).

c. Depreciation Adequate Protection.  That the Plan does not provide adequate protection
for Respondent's secured claim as required in §361(1); the monthly payments proposed
are insufficient to cover the usual depreciation in value of the collateral plus the interest
accruing on the unpaid balance of the secured claim, resulting in a failure to reimburse
Respondent for the continuing decrease in the value of Respondent's interest in the
property.

Under §1325(a)(1), the Court must deny confirmation of a plan that does not comply with the

provisions of the Bankruptcy Code or the Local Rules.

§361(1) requires the Debtor(s) to provide "periodic cash payments ... to the extent that the stay

under section 362 of this title, use, sale, or lease under section 363 of this title, or any grant of a lien under

section 364 of this title results in a decrease in the value of such entity's interest in such property."  



The Debtor(s) is therefore required to make payments at least equal to the depreciation on the

collateral plus interest on the secured claim balance.  The depreciation is presently estimated at $ 75 per

month.  Using a base interest rate of 6% based on the recent case law,  interest accumulates on the secured

claim balance at is $14.75 per month.  For adequate protection purposes, Debtor(s) must provide for at

least $89.75 per month to Respondent.

WHEREFORE, E-Z Own Financing, Inc.  requests the court deny confirmation of the proposed

plan, and grant dismissal of the case, and such other relief as may be just and equitable.

Dated:  
STEWART, ZLIMEN & JUNGERS, LTD.

/e/ Linda Jeanne Jungers
Linda Jeanne Jungers, Atty ID #5303X
Attorneys for Movant
430 Oak Grove Street #200
Minneapolis, MN  55403
612-870-4100

This is a communication from a debt collector attempting to collect a debt.  Any information obtained will
be used for that purpose.













04-03998-0 UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Case No. 04-34439

Tanya L Peterson
and Randy M Peterson, Chapter 13 Case

Debtors,

UNSWORN DECLARATION OF PROOF OF SERVICE

I,Linda Jeanne Jungers, declare under penalty of perjury that on September 30, 2004, I mailed
copies of the foregoing  Objection to Confirmation of Plan with Memorandum, Verification, proposed
Order, and Unsworn Declaration of Proof of Service, by first class mail, postage prepaid, to each entity
named below at the address stated below for each entity.

Tanya L Peterson
1460 115th St NW, Apt 142
Rice, MN  56367

Randy M Peterson
1460 115th St NW, Apt 142
Rice, MN  56367

HOGLUND CHWIALKOWSKI & GREEMAN
Attn:  Robert J Hoglund
PO Box 130938
Roseville, MN  55113

Michael J Farrell
Bankruptcy Trustee
PO Box 519
Barnesville,  MN  56514

U.S. Trustee
1015 U.S. Courthouse
300 South 4th Street
Minneapolis, MN  55415

Executed on:  September 30, 2004 
Signed:   /e/Linda Jeanne Jungers            
Linda Jeanne Jungers
STEWART, ZLIMEN & JUNGERS
430 Oak Grove Street, #200
Minneapolis, MN  55403



04-03998-0
UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case No. 04-34439

Tanya L Peterson
and Randy M Peterson, Chapter 13 Case

Debtors,

ORDER DENYING CONFIRMATION OF CHAPTER 13 PLAN

This Chapter 13 case came on before the Court on October 14, 2004 at 10:00 AM, for hearing on
confirmation of a proposed Plan of individual debt adjustment.  Linda Jeanne Jungers appeared on behalf
of E-Z Own Financing, Inc..  Other appearances were as noted in the record.  Upon the record made at the
hearing, and the other files, records, and proceedings in this case,

IT IS HEREBY ORDERED:

That confirmation of Debtor's Plan of debt adjustment is denied.  

Dated: BY THE COURT:

______________________________
United States Bankruptcy Judge




